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Order under Section 254(1) of Income Tax Act

PER: PAWAN SINGH, JUDICIAL MEMBER!:

1. This appeal by the Revenue is directed against the order of learned
National Faceless Appeal Centre, Delhi (NFAC)/Commissioner of
Income Tax (Appeals) (in short, the Id. CIT(A)) dated 27/02/2023 for

the Assessment Year (AY) 2012-13. The Revenue has raised following

grounds of appeal:

“1 On the facts and in the circumstances of the case and in law, the Ld. CIT(A)
has erred in deleting the penalty of Rs. 1,62,71,168/- levied u/s 271(1)(c) of
the Act without appreciating the fact that the Revenue has challenged the
decision of Hon’ble ITAT dated 28/02/2022 in the quantum appeal and further

appeal has filed before the Hon’ble Gujarat High Court.

2. Onthe facts and circumstances of the case and in law, the Id. CIT(A) has erred
in deleting the penalty Rs. 1,62,71,168/- without deciding the grounds of

appeal on merits.

3. On the facts and circumstances of the case and in law, the Id. CIT(A) ought to

have upheld the order of the Assessing Officer.
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4. It is therefore prayed that the order of Id. CIT(A) may kindly be set aside that
of the Assessing Officer be restored.

‘5. The appellant craves leave to add, alter, amend and/or withdraw any ground
of appeal either before or during the course of hearing of the appeal.”

2. Rival submissions of both the parties heard and record perused. At the
outset of hearing, the learned Authorised Representative (Id. AR) of the
assessee submits that the addition on the basis of which the penalty
was levied by Assessing Officer has been deleted by the Tribunal in ITA
No. 435/Ahd/2017 dated 28/02/2022. The Id. CIT(A) deleted the
penalty by following the decision of Tribunal, thus, the grounds of
appeal raised by the revenue is covered in favour of assessee and
against the revenue. The Id. AR of the assessee also filed copy of
decision of Tribunal in assessees appeal in quantum assessment in ITA
No. 435/Ahd/2017 (supra).

3. On the other hand, the learned Commissioner of Income Tax-
Departmental Representative (Id. CIT-DR) for the revenue supported
the order of Assessing Officer and would submit that the order of the
Tribunal may be a subject matter of appeal before the Hon'ble
Jurisdictional High Court, therefore, he fully supports the order of
Assessing Officer.

4. We have considered the submissions of both the parties and have
perused the orders of the lower authorities carefully. We find that the
Assessing Officer while passing the assessment order made addition of

Rs. 5,01,81,940/- under Section 68 of the Act. On appeal in quantum



5.

ITA No. 292/Srt/2023
ACIT Vs Sejal Jewellers P Ltd.

assessment before the Id. CIT(A), the addition was upheld. However,
on further appeal before the Tribunal, the entire addition was deleted
vide order dated 28/02/2023 passed in ITA No. 435/Ahd/2017. We find
that the Id. CIT(A) while granting relief to the assessee followed the
order of Tribunal in ITA No. 435/Ahd/2017 (supra). The Id. CIT-DR for
the revenue raised plea that the revenue may have challenged the order
of the Tribunal before the Hon'ble Jurisdictional High Court. At this
stage, we do not find any merit in the contention of Id. CIT-DR for the
revenue, as the addition in the quantum addition, which was the basis
of the penalty has already been deleted by the Tribunal, therefore,
order of penalty will not survive and we affirm the order of Id. CIT(A).
In the result, grounds of appeal raised by revenue are dismissed.

In the result, this appeal of revenue is dismissed.

Order announced in open court on 15th September, 2023.
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